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AHoTauif. lNpoBefeHo aHania AOKTPUHAanbHUX MiAXO4iB YYEeHUX LWoAOo PO3yMiHHS NpaBOBOI MNPUPOAU
0e3roTiBkOBUX rpowleri. BuaHayeHo, WO 6e3roTiBKOBI rpowi MarTb 3MiwaHy, pevyoBO-3000B’s3anbHy
ropuanyHy npupody. powi 3aranom matoTb GaraTty iCTOpit0 CTAHOBMEHHS, B MPOLECi K0T BOHM Manwu pi3Hi
dopmun, a 6e3roTiBKOBI rpoLUi 3’ABUMUCS NOPIBHAHO He4aBHO, 3pOOMBLLUM Takuii XXe NepeBopoT, SK i nosiBa
nanepoBMX rpoLlen, sKi LWBMAKO BUTICHUIIN MOHETU. BypXxnnBui pO3BUTOK KOMMIOTEPHOI TEXHIKM CBIgYNTD
npo Te, Wo 6e3roTiBKOBI rpowi He3abapom 30BCIM MOXYTb 3aMiHUTW TOTiBKY. [1pn LbOMY €4MHOro niaxoay
[0 PO3YMiHHA MOHATTA «OEe3roTiBKOBI rpoLli» He iCHYE, MUTaHHS, NOB’si3aHi 3 HE3aKOHHMM 3aBOSO4IHHAM
0e3roTiBKOBUX rpoLLE, HE OTPMMany OOHO3HAYHOTO PILLEHHS Y KPUMIHANbHO-NPaBOBI HayL,i.

Hema egunHOro po3ymMiHHSA MOHATTA «Oe3roTiBKOBI rpoLi», a KpuMMiHanbHO-NpaBoBa OLiHKa
HEe3aKOHHOrO NpMBIAcHEHHs1 6e3roTiBKOBMX rPOLLEN, 30KpeEMa, HanexuTb A0 NUTaHb, SKi He MakTb YiTKOro
BUPILLEHHS y TEOopii Ta MatloTb CynepeyrniBe BUpIEHHsT Ha npakTuui. O6’ekTOM CTaTTi € KPUTUYHUIA aHani3
[OCSArHeHb nonepeaHix AOCMIQHUKIB i, OTXXe, NPOAOBXEHHS PO3pOoOKM Ta y3araribHEHHS AOKTPUHAaNbHUX
nigxoais 4o pO3yMiHHA NPaBOBOI NPMpoAN 6e3roTiBKOBMUX FPOLLEN, YTOYHEHHS iX 0COBNUBOCTEN sik NpeameTa
npaBonopyLleHb NpoTu BracHocTi. | diHaHcoBi ekcnepTw, i OPUCTM HaMaralTbCA BU3HAYUTU CYTHICTb
OesroTiBkoBMX rpowen. MNMpoBedeHUn aHania HaykoBMX Mnpaub A03BOMUB 3’ACYBaTW, O HEOOHO3HAYHICTb
npaBoBOi Npupoan Ge3roTiBKOBMX MPOLUEN HE MOXE He YCKNMagHUTWU BUPILLEHHSI NMUTaHb LWOJO XapaKTepy
HE3aKOHHOro X BUKOPUCTaHHSA. Pi3Hi TOYKM 30py CTOCOBHO LbOro NUTAHHA BUKNaeHi B niTepaTtypi 3
KPUMiHanbHOI CTULT.

Heski ekcnepTu BBaxaloTb, WO Yy BUMNAAKY HE3aKOHHOI nepepadvi 6e3roTiBKOBMX pecypciB Likoaa
3aBAAETbCA BCTAHOBMEHHIO 3B’s13KiB MiXk CODOI0, i TOMY 3aCTOCYBaHHS KpMMiHaNbHO-NPaBOBUX HOPM, LLO
CTOCYIOTbCA BiANOBIAANbHOCTI 3a NPaBONOPYLUEHHS, NOB’A3aHi 3 MaHOM, BUOAETbCA HEPO3YMHUM. ICHye
npobnema BU3HAYEHHS 3aranbHOro o6’ekTa NMpaBoOMOpYyLUEHb, BiAMNOBIiAANbHICTL 3a SAKi nepenbayveHo y
Posgini VI «3nouynHn npotn BnacHocTi» CneuianbHoi YacTuHu KpumiHanbHoro kogekcy Ykpainu. Piy y
TiM, WO Aiana3oH BiQHOCWUH, AKi PpaKTUYHO 3axULLEHi NOMOXEHHAMM KPUMiHANbHOro npasa, NOEAHaHI B
LbOMY po34ini, He 0OMexXylTbCA BiAHOCMHaMM BnacHOCTi. HaykoBa nitepaTypa HaBOAUTb YMHHUKK, SKi
pPO3KPUBalOThb XapakTep peanbHOro npasa Ha 6e3roTiBKOBI FPOLLI: SIKLLIO MW PO3rfsiHEMO NeBHI 3060B’A3aHHS,
NnoB’si3aHi 3 pyXoM KOLUTiB, TO 3pO3yMifo, L0 3aKOH TpakTye 6e3roTiBKOBI rpoLuUi sik 06’eKT npaBa BriaCHOCTI.
MpoBeneHe gocnigXeHHs O03BoNsA€ 3pobuTn BUCHOBOK NPO Te, WO XapakTep 3MOYMHIB NPOTU FPOLLOBUX
pecypciB He 3anexuTb Big ix dopmu (roTiBka 4m 6e3roTiBKOBI rpoLui); cyb’eKT NpaBOMOpPYLUEHHS Yy pasi
HE3aKOHHOIo BUMyYeHHS cyM 06e3roTiBKOBMX KOLWITIB 3 OaHKIBCbKMX PaxyHKiB € ManHOM, WO HanexuTb
BMacHUKaM paxyHKiB; 3Mo4YMH npoTu 6e3roTiBKOBMX rpollen cnif po3rnsgaTtM 9K 3axOonneHHs MarHa
iHWKUX oci6 y cnocib, Bu3HaveHun KpumiHanbHUM kogekcoMm YkpaiHu. [ianasoH npobrnem npegmeta
npaBonopyLleHb MpPOTWM BMACHOCTI 3anuAaETbCs akTyarbHUM, OCOBMMBO 3 TOYKM 30pYy BU3HAYEHHS
NepcrnekTB 3amiHM NOHATTS «MPaBOMOPYLUEHHS MPOTU BRACHOCTI», po3pobrneHoro B pagsHCbKUI nepiog
KOHLenuieto MaHOBOrO NPaBOoMOpPYLLUEHHS.

Knro4yoBi cnoBa: 3n04nHM NPOTH BNACHOCTI, NPEAMET 3M04nHyY, 6e3roTiBKOBI rpoLLi.



32 I. Dorohina 1SSN 2617-4170

Dorohina luliia,

Doctor of Sciences of Law, Associate Professor,
Professor of the Department of Criminal Law Disciplines
Educational and Scientific Humanitarian Institute
Tavrida National V. I. Vernadskyi University

e-mail: zdobuvach@ukr.net

ORCID ID: 0000-0002-2799-3933

SEPARATE PROBLEMS OF UNDERSTANDING
THE SUBJECT OF OFFENCES AGAINST PROPERTY

Abstract. It is a well-known fact that the institution of money went through the long development process,
during which money acquired different forms. Non-cash money is a relatively recent form that made the
same breakthrough, as the introduction of paper money, which drove the coins out quickly in the past
centuries. Due to the rapid development of computer technology non-cash money may replace the cash
very soon. The purpose of the proposed article is to analyze and generalize doctrinal approaches to
understanding the legal nature of non-cash money and to clarify the peculiarities of this money as a
subject of property crimes.

There is no uniform understanding of the concept of «non-cash money», and the criminal legal
assessment of misappropriation of non-cash money, in particular, belongs to the issues that have no clear
solution in criminal law and have contradictory solution in practice. The object of the article is a critical analysis
of achievements of previous research workers and, therefore, continuation of development and generalization
of doctrinal approaches to the understanding of the legal nature of non-cash money, clarification of special
aspects of non-cash money as the subject of offenses against property. Both financial experts and lawyers
are trying to determine the nature of non- cash money. The undertaken analysis of scientific papers allows
clarifying that the ambiguity of the legal nature of non-cash money can not but complicating the resolution of
issues regarding the nature of misappropriation of such money. Different points of view regarding this issue are
expressed in the criminal justice literature.

Some experts believe that in case of illegal transfer of non-cash resources the damage is done to
binding relations, and therefore application of provisions of criminal law regarding responsibility for offenses
against property seems to be unreasonable. Not acquiring the outlined position substantially, it is noted at the
same time that there is the problem of determination of the generic object of offenses, responsibility for which
is provided in Section VI «Offenses against property» of the Special part of the Criminal Code of Ukraine. The
point is that the range of relations which are actually protected by provisions of the criminal law, combined
in this section, is not limited to property relations and therefore its name, in my opinion, should be specified.
Scientific literature refers to the factors that point at the nature of the real right of non-cash money: if we
consider certain liabilities associated with the movement of funds, it is clear that the law considers non-cash
money as the object of property rights.

The undertaken study allows to draw conclusion that the nature of offenses against money resources
does not depend on their form (cash or non-cash); subject of the offense in case of the illegal writing sums
of non-cash resources off the bank accounts is the property which belongs to holders of accounts; offense
against non-cash money should be regarded as taking possession of property of others in a particular way,
defined in the Criminal Code of Ukraine. The range of problems of the subject of offenses against property
remains relevant especially in terms of defining the prospects of replacement of the concept of offenses
against property developed in the Soviet period by the concept of property offenses.

Keywords: offenses against property, the subject of offense, non-cash money.

Introduction
It is a well-known fact that the institution of

There is no uniform understanding of the
concept of «non-cash money», and the criminal

money went through the long development
process, during which money acquired different
forms. Non-cash money is a relatively recent
form that made the same breakthrough, as the
introduction of paper money, which drove the
coins out quickly in the past centuries. Due to
the rapid development of computer technology
non-cash money may replace the cash very soon.

legal assessment of misappropriation of non-cash
money, in particular, belongs to the issues that
have no clear solution in criminal law and have
contradictory solution in practice.

Significant contribution to the study of this
problem, the timeliness of which is caused by the
in crease in the number of criminal attacks on cash-
less money, made by such scholars as N. O. Ant-
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onyuk, O. L. Fighters (2004), M. P. Bikmurzin
(2006), N. V. Vishnyakova (2003), B. V. Vol-
zhenkin, N. O. Lopashenko (2005), P. V. Oliy-
nyk, O. V. Khabarov, V. V. Khilyuta (2009),
A. Yu. Shvets and others.

The purpose of the proposed article is to
analyze and generalize doctrinal approaches to
understanding the legal nature of non-cash money
and to clarify the peculiarities of this money as a
subject of property crimes.

1. Relevance of research

Non-cash money is a relatively recent form that
made the same breakthrough, as the introduction of
paper money, which drove the coins out quickly in
the past centuries. Due to the rapid development of
computer technology non-cash money may replace
the cash very soon. There is no uniform understand-
ing of the concept of «non-cash money», and the
criminal legal assessment of misappropriation of
non-cash money, in particular, belongs to the issues
that have no clear solution in criminal law and have
contradictory solution in practice.

Both financial experts and lawyers are
trying to determine the nature of non-cash money.
The undertaken analysis of scientific papers allows
clarifying that the ambiguity of the legal nature
of non-cash money can not but complicating
the resolution of issues regarding the nature of
misappropriation of such money. Different points
of view regarding this issue are expressed in the
criminal justice literature.

2. The basic concepts for understanding the
legal nature of bank money

Analysis of scientific papers allows distinguishing
three basic concepts (approaches) forunderstanding
the legal nature of bank money:

1) non-cash money — a special form of
money that is proprietary legal nature [1, 44—49];

2) non-cash money is the right customer
requirements to the bank, which is binding [2, 68];

3) bank money are mixed, Real-binding
nature [3, 59].

This concept combines the first and second
approaches, and its proponents suggest that bank
money is the law of obligations, which constructs
the fiction of things, so that it becomes possible
to apply to such rights, including their belongings,
property law regime. On the one hand, bank money
is the law of obligations (legal requirements) the
account holder on the bank; on the other (for third
parties), they are a means of payment.

Clarified the ambiguity of the legal nature
of bank money can not complicate issues such
qualifications misappropriation of money. In the
criminal justice literature on the subject expressed
different points of view. I am impressed by the

approach under which the bank money are mixed,
Real-binding nature. They are fiction stuff that has
a binding nature. For convenience (training needs
of crime) it is possible to use bank money regime
of property rights, recognizing their property.

3. Results

The concept of property as per its legal nature
of intersectional is one of the defining civil cat-
egories. And the final word in clarification of the
term must not belong to criminologists and jurist.
In this case, the provisions of the Civil Code of
Ukraine follow that kind of money recognized
property. Under the thing to understand subject
material world, for which there may be civil rights
and obligations (Article. 179), and under the prop-
erty as a special object of civil rights and obliga-
tions — a separate thing, a set of things and prop-
erty rights and obligations (p. 190). Article 192
entitled «Money (cash)» without differentiating
past for cash and non-cash placed within Chapter 13
«thing». Property part I1I «a civil matter» current
Civil Code of Ukraine. Thus, the Civil Code of
Ukraine definitely counts money in property with-
out regard to their cash or bank transfer.

Also p. 24 of the Law of Ukraine «On Banks
and Bankingy legislators strengthened the concept
of money as money in national or foreign currency
and deposits (deposits) — as a means of cash or non-
cash, in the currency of Ukraine and foreign cur-
rency placed by customers on their personal bank
accounts on a contractual basis for a fixed period or
without specifying a date and payable to the deposi-
tor in accordance with the laws of Ukraine and con-
ditions of the contract. According to Art. 3 of the
Law of Ukraine «On Payment Systems and Money
Transfer in Ukraine» funds are in cash (the form of
currency) or non-cash form (the form of entries in
the accounts at banks). Thus, the law defines as a
contribution amount. Consequently, the funds may
be subject to crime in the form of cash (stored in
a bank account). Non-cash money is documentary
and electronic records on bank accounts.

In such circumstances hardly deserves sup-
port proposal of M.P.Bikmurzin in the text of the
criminal law point out that in the subject property
as crimes against property should be understood,
in particular, bank money. The foregoing and as is
evident considering the following regulatory provi-
sions (civil) law. However, M. P. Bikmurzin rightly
believes that the coverage of non-cash assets con-
cept allows considered criminal infringement of
such funds as traditional crimes against property,
and therefore does not need CC some new restric-
tions designed to target attacks. Agree with scientists
and that a real opportunity to dispose of non-cash
money in wine there since the transfer of money to
his bank account, and in some cases — already at
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the time of writing off money from the fraudulent
account the legitimate owner of the account of a
third party (debt repayment, payment for goods or
services) [4, 143, 144, 152].

As rightly noted by N. V. Vyshniakova,
based on the disclosure of civil legal nature of
bank money are two possible solutions to the issue
of the money as an object of property crimes:

1) recognize cash and non-cash money
property belonging to the person’s ownership;

2) recognize things cash and non-cash —
legal requirements that are part of the property
belonging to the person’s ownership. Both of these
approaches as appropriate in civil point of view,
can recognize non-cash money subject to crimes
against property. By the way, in a number of Euro-
pean Court of Human Rights explained that prop-
erty which is owned, can be both things and rights,
including the right to claim; bank money is prop-
erty that is owned [5].

Similar to statements N. V. Vishnyakova is
the next position. If you ignore the archaic dogma
and strictly guided by the text of the criminal law
should be understood that the criminal law of theft
is not only things, but also of any property, and
hence of the funds in the account as at object of the
law of obligations and rights to property [6]. On
the bank money as a form of property belonging to
the owner of the bank account, respectively, of the
subject property crimes referred to in the writings
and other researchers [7, 8].

In legal literature suggests that «in decid-
ing on the recognition of non-cash offense subject
should keep in mind that this is, in fact, the acquisi-
tion of property rights binding (right to property),
since the concept of» account holder and «cash
in the bank account» — arbitrary, after all, a bank
account and wire money to him are the categories
of obligations and legal nature. Bank, the recipi-
ent of these funds, for example, depositors, is the
owner and investor in these funds appears to claim.
So bank funds, criminals infringe on the property of
the bank, and which cause harm [9, 10].

Indicative in this respect is reasoning
N. O. Antonjuk which indicates that bank money is
a legal fiction, a commitment that shows the move-
ment of money and is the obligation of the bank to
pay money to a client (list them); criminal protec-
tion bank money should be identical criminal pro-
tection of cash as a form of things [11, 131-134].
Many other scientists [12] are advocates of such a
position, that there is reason to recognize compro-
mise. It is alleged that money is always the money,
and non-cash — a form of existence.

Some experts believe that in case of illegal
transfer of non-cash resources the damage is done
to binding relations, and therefore application of
provisions of criminal law regarding responsi-

bility for offenses against property seems to be
unreasonable. Not acquiring the outlined position
substantially,it is noted at the same time that there
is the problem of determination of the generic
object of offenses, responsibility for which is pro-
vided in Section VI «Offenses against property» of
the Special part of the Criminal Code of Ukraine.
The point is that the range of relations which are
actually protected by provisions of the criminal
law, combined in this section, is not limited to
property relations and therefore its name, in my
opinion, should be specified.

Scientific literature refers to the factors that
point at the nature of the real right of non-cash money:
if we consider certain liabilities associated with the
movement of funds, it is clear that the law considers
non-cash money as the object of property rights.

The author appeals to the approach whereby
non-cash money is mixed, real right-binding in
nature. It is fiction of the property item which is
binding in nature. For convenience (of needs for
determination of the nature of offenses) it is possi-
ble to use the regime of the real right for non-cash
money, considering it the property.

As of today judicial practice determines the
nature of offenses, in which non-cash money is the
subject of offense, as uncompensated withdrawal of
non-cash money, which is the property of others. It
is noteworthy that in the above case, law enforce-
ment, which can be considered typical, the court
proceeded from the fact that the offense is consid-
ered complete at the time of or directly receiving
money from the account (deposit) of the victim, or
at the time of transfer to the account from which the
offender to dispose of non-cash money. Where the
funds from another account paid for goods (works,
services), for example, using a fictitious or lost
credit (cash) card theft is considered complete after
writing off money from the account holder.

Trying to justify the supporters of a real
concept non-cash money means that crime can
be considered complete only when the «trans-
fer funds into cashy, raises serious doubts. Yes,
illegally transferring funds from one account to
another, which he can freely dispose of crimi-
nal there is no need to translate them into cash:
it can use them without it. As you can see,
the practice of moving towards recognition of non-
cash money subject property crimes in terms of
mixed, proprietary concept binding obligation.

Conclusions. Research conducted under this arti-
cle suggests that the concept of civil property and
includes non-cash costs and therefore, fix fact, penal
concept of «property» (By amending the Criminal
Code of Ukraine) are required. Question of mostly
clothing or binding legal nature of bank money as
a form of property to solve problems related to a
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criminal assault on the money, is not essential. With
regard to the recognition of non-cash money sub-
ject property crimes should recognize the construc-
tive compromise approach, under which the bank
money are mixed (floating-binding) nature.

The undertaken study allows to draw con-
clusion that the nature of offenses against money
resources does not depend on their form (cash or
non-cash); subject of the offense in case of the ille-
gal writing sums of non-cash resources off the bank

accounts is the property which belongs to holders
of accounts; offense against non-cash money should
be regarded as taking possession of property of oth-
ers in a particular way, defined in the Criminal Code
of Ukraine. The range of problems of the subject
of offenses against property remains relevant espe-
cially in terms of defining the prospects of replace-
ment of the concept of offenses against property
developed in the Soviet period by the concept of
property offenses.
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